
Title IX Investigation Foundations 
Level Two: Skills and Report Writing 
for Higher Education
Training and Certification Course
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ÁPlease log in to your ATIXA Event Lobby to access the training 
slides, supplemental materials, and to log your attendance. 
ÁThe ATIXA Event Lobby can be accessed by scanning the QR 

code or by visiting www.atixa.org/atixa -event-lobby .
ÁYou will be asked to enter your registration email to access the 

Event Lobby.
ÁLinks for any applicable training evaluations and learning 

assessments are also provided in the ATIXA Event Lobby. 
ÁIf you have not registered for this training, an event 

will not show on your Lobby. Please email events@atixa.org or 
engage the ATIXA website chat app to inquire ASAP.

WELCOME!
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(610) 993-0229 | inquiry@tngconsulting.com | www.tngconsulting.com

Any advice or opinion provided during this training, either privately or to the 
entire group, isnever to be construed as legal advice or an assurance of 
compliance. Always consult with your legal counsel to ensure you are receiving 
advice that considers existing case law in your jurisdiction, any applicable state or 
local laws, and evolving federal guidance. 
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The content and discussion in this training will necessarily engage with sex 
discrimination, sexual harassment, violence, and associated sensitive topics that 
can evoke strong emotional responses. 

ATIXA faculty members may offer examples that emulate the language and 
vocabulary that Title IX practitioners may encounter in their roles including slang, 
profanity, and other graphic or offensive language. It is not used gratuitously, and 
no offense is intended.

Content Advisory
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This training focuses on refining interviewing techniques and post-interview tasks, 
including writing clear, comprehensive investigation reports.

Practitioners will learn how to use policy language as a starting point for generating 
interview questions and synthesizing the information collected during an 
investigation.

This training empowers Investigators with the skills needed to critically assess 
information, determine relevance and credibility, and draft clear and thorough 
rationales in investigation reports.  

Introduction 
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Investigation Process Review
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YOUR TITLE03 OUR TITLE 05

Investigation
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FORMAL
INVESTIGATIONHEARING APPEAL

1

INCIDENT

ÁComplaint/
Notice to Title IX 
Coordinator 
(TIXC)

2

INITIAL
ASSESSMENT

ÁJurisdiction
ÁDismissal
ÁSupportive 

Measures
ÁEmergency 

Removal
ÁReferral to 

Another Process
ÁInformal/Formal 

Resolution

3

FORMAL
INVESTIGATION

ÁNOIA
ÁInterviews
ÁEvidence 

Collection
ÁDraft Report
Á̂ {èïÉ±éƷǈa±ùÉ±ûƍ

Comment
ÁFinal Report

4

DECISION-
MAKING

ÁQuestioning
ÁCredibility 

Assessment
ÁDetermination 

and Rationale
ÁSanctions
ÁRemedies

5

APPEAL

ÁAppeal Grounds
ÁDetermination 

and Rationale
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Civil Rights Investigations 
Overview
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ÁInvestigations focus on gathering all 
available and relevant information

ÁThe institution is responsible for 
gathering evidenceƧnot the parties

ÁInvestigators must provide a report 
that accurately and succinctly 
summarizes the collected evidence 

Prompt

Fair

Thorough

Reliable

Impartial
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ÁInput: all available, relevant evidence 

ÁOutputs: a comprehensive, detailed written investigation report that fairly summarizes 
all relevant evidence and the investigation; an organized directly related evidence file

ÁFollow the G.A.S. Framework to well position the Decision-maker for reaching a 
determination

Role of the Investigator

© 2026 Association of Title IX Administrators

Gather
Evidence

Assess
Credibility and 

Evidence 

Synthesize
Areas of Dispute and 

Agreement 

G.A.S. Framework
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1. Receive Notice/Complaint
2. Initial Assessment and Jurisdiction 

Determination
3. Determine Basis for Investigation
4. Notice of Investigation and Allegations (NOIA)
5. Establish Investigation Strategy
6. Thorough, Reliable, Impartial Investigation
7. Draft Investigation Report
8. TIXC Reviews Draft Reportand Evidence 
9. Parties Review Draft Reportand Evidence
10. Final Investigation Report

Investigation Steps
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FORMAL COMPLAINT AND INTAKE INFO
ÅInitial report
ÅFormal complaint
ÅNotes from Intake

NOIA AND POLICIES
ÅOriginal NOIA and any updates
ÅPolicies and procedures in place at 

the time of the incident(s) and at the 
time of the investigation

PARTY AND WITNESS DOCUMENTS
ÅVerified interview 

transcripts/summaries
ÅAssociated evidence
ÅCorrespondence with Investigator
ADDITIONAL EVIDENCE
ÅEvidence and evidence log
ÅAuthentication information

Investigation File

© 2026 Association of Title IX Administrators 11

N
O
T F

O
R
 D

IS
TR

IB
U
TIO

N



ÁBackground information (education, employment, etc.)

ÁWitness flowcharts

ÁContact log

ÁInvestigator notes

ÁTimelines for incident and investigation

ÁInvestigation report

ÁInvestigation file becomes part of the comprehensive complaint file

ÁTitle IX-related records must be maintained for a minimum of seven years

Investigation File, Cont.
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Title IX Coordinator should maintain:
ÁSupportive measures and interim action correspondence and documents

ÁEmergency removal or administrative leave documents (if applicable)

ÁCommunication regarding Informal Resolution (if applicable)

ÁSigned releases of information for Advisors

ÁAdvisor Non-Disclosure Agreements (NDAs) (if applicable)

ÁDismissal information (if applicable)

ÁAllegations of bias or conflict of interest and response

Comprehensive Complaint File
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Bias-Free Investigations
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ÁBias: prejudice for or against a person or group, or an unwillingness/inability to 
be influenced by factual evidence
ÁA preference or tendency to like or dislike
ÁImplicit or explicit
ÁFormed from stereotypes, societal norms, and experiences

ÁTitle IX Grievance Process must be free from bias

Á)É{éǈª{×ǈÉ×½Ôó±×ª±ǈ{×ǈD×ù±éïÉ¾{ïÙèƷéǈå±èª±åïÉÙ×Ɓ
ÁOf Complainants and Respondents 
ÁOf the content or context of the allegation(s)

Bias
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ÁWhat types of challenges might disrupt or impede an effective investigation 
based on the individuals and/or sexual practices involved?

Á@ÙûǈéÄÙóÔ­ǈ{×ǈD×ù±éïÉ¾{ïÙèǈ×{ùÉ¾{ï±ǈ{×ǈÉééó±ǈûÄ±è±ǈ{×ǈD×ù±éïÉ¾{ïÙèƷéǈè±éåÙ×é±ǈ
ïÙǈ­±éªèÉåïÉÙ×éǈÙ½ǈåè±½±è±×ª±éǈÙèǈåè{ªïÉª±éǈïÄ{ïǈ{è±ǈƴ×±ûƵǈÙèǈƴó×½{ÖÉÔÉ{èƵǈïÙǈïÄ±ǈ
Investigator may impact rapport with an interviewee?

Group Discussion 
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BIAS

Confirmation Bias

Improper Policy ApplicationAnchor Bias

Pre-Determined Outcome Senior-level Administrator 
Interference

Common Bias Manifestations in 
Investigations
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ÁInvestigate in pairs

ÁD×ù±éïÉ¾{ïÙèéǈè±ùÉ±ûǈ±{ªÄǈÙïÄ±èƷéǈçó±éïÉÙ×é

ÁFollow institutional policy and procedures

ÁQuestion map to ensure comprehensive 
process

ÁUse evidence collected to make 
determinations; provide clear rationales

Mitigating Bias
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Activity: Small Group Discussion
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Trauma and Investigations
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ÁTrauma is exposure to an event or events that create a real or perceived threat to life, safety, 
sense of well-being or bodily integrity, and can be:
ÁAcute, chronic, or complex
ÁNeurological, biological, psychological, social, and emotional impacts
ÁDevelopmental, intergenerational, historical, secondary, vicarious, or collective

ÁResponses to trauma can vary, depending on a variety of factors

ÁATIXA Position Statement: application of trauma-informed practices in our field has gotten 
ahead of the actual science

ÁATIXA Recommendation: incorporate trauma-informed investigation and interviewing 
methods without compromising gathering credible, relevant evidence

ÁTrauma-informed practices should not influence evidence evaluation

Understanding Trauma
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ÁTo encourage open sharing, while mitigating the likelihood of re-traumatizing individuals, 
Investigators can consider infusing the following practices:
ÁApproach all individuals with the assumption that trauma (recent or distant) can impact 

anyone AND its impact can be far-reaching
ÁConsider the physical space and overall environment
ƨSeating arrangement
ƨTone and décor
ƨBody language 

ÁUse clear language; ensure individuals understand their rights and options
ÁBe prepared for non-linear storytelling; be patient in allowing individuals to share 

information in their own way
ÁEnsure that offers and referrals for support and resources are made to all parties

Trauma-Informed Practices
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ÁPrior relationships with other party(ies) and 
witnesses
ÁThought process
ÁDo you recall what was going through your 

mind then?
ÁSensory information
ÁWhat do you remember seeing?
ÁWhat do you remember hearing?

ÁResponse (physical, emotional, verbal)
ÁDisclosures and/or documentation

Suggested Questions
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ÁInvestigators can only assess available relevant evidence
ÁAvoid substituting trauma indicators for evidence
ÁTrauma is neutral; it neither enhances or detracts from proof
ÁLack of evidence from an individual often negatively impacts their credibility

ÁAvoid blaming questions, or questions that imply that a Complainant could have or 
should have made different choices

Á ùÙÉ­ǈè±{ªÄÉ×¾ǈåÙï±×ïÉ{ÔǈÙóïªÙÖ±éǈ¨{é±­ǈÙ×ǈûÄ{ïǈ{ǈå±èéÙ×ǈƴéÄÙóÔ­ƵǈÙèǈƴûÙóÔ­ƵǈÄ{ù±ǈ
done
ÁResponse to alleged behavior
ÁTiming of report 

Trauma and Credibility
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Activity:
Trauma-Informed Interviewing

© 2026 Association of Title IX Administrators 25

N
O
T F

O
R
 D

IS
TR

IB
U
TIO

N



Read each of the following questions, identify why they are problematic, and 
suggest more trauma-informed phrasing
ÁHave you had sex with this person before?

ÁWhy does this keep happening to you?

ÁWhat were you wearing that night?

ÁrÄýǈûÙóÔ­ǈ+ÙÖåÔ{É×{×ïǈ½ÉÔ±ǈ{ǈªÙÖåÔ{É×ïǈÉ½ǈÉïǈû{é×Ʒïǈïèó±ƈ

ÁDé×ƷïǈÉïǈåÙééÉ¨Ô±ǈïÄ{ïǈýÙóǈÖÉéó×­±èéïÙÙ­ǈ+ÙÖåÔ{É×{×ïƷéǈéÉ¾×{Ôéƈ

ÁHelp me understand why you think what happened is a policy violation.

ÁDid anyone see this happen?

Activity: Trauma -Informed Interviewing
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Information Gathering and 
Recordkeeping
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ÁKeep investigation file in a secure location

ÁCompile a timeline of the investigation steps, including dates of all meetings and 
interviews

ÁRecords of all contacts, including emails and phone calls with all parties and witnesses

ÁDocumenting interviews:
ÁTake specific notes or record
ÁRecording is becoming industry standard
ÁHandwritten vs. typed notes
ÁInterviewee verification is industry standard practice

Keeping Information
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ÁDate all records and identify who was present

ÁNumber pages

ÁKeep notes describing any information shared with parties or witnesses

ÁClarify anything that is unclear

ÁDocument any refusal to answer, evasion, or refusal to participate

ÁReview and finalize notes immediately upon interview completion

ÁRecording interviews is becoming an industry standard

Notetaking and Recording

29
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ÁNotetaking should occur throughout the 
entire interview

ÁTaking notes may slow down the 
interview 

ÁUse pre-prepared, numbered questions
ÁRemain flexible for follow-ups

ÁSummarize perceptions of credibility

Notetaking
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Á.Ù×Ʒïǈû{×ïǈÉ×ï±èùÉ±û±±éǈïÙǈ½±±ÔǈS.O.L.D. out; 
Avoid:
ÁStereotypes
ÁOpinions
ÁLabels
ÁDiagnoses

ÁAvoid conclusions or determinations

ÁInterview notes may be subject to 
ƴÉ×éå±ªïÉÙ×ƵǈèÉ¾Äïéǈó×­±èǈ;2a^
ÁƴbÙÔ±ǈ^Ùéé±ééÉÙ×ǈ×Ùï±éƵǈ±üª±åïÉÙ×ǈÉéǈù±èýǈ

limited

Notetaking, Cont.
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Notes Interview 
Summary

Interviewee 
Verification

Draft Investigation 
Report/Summary + 

Evidence File

Information Flow

32

Recording Transcript Interviewee 
Verification

Draft Investigation 
Report/Summary + 

Evidence File

Option 2: Recording

Option 1: Notetaking
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Investigators are responsible for gathering 
relevant  evidence

ÁRelevant means related to the allegations 
under investigation 
ÁEvidence is relevant if it has value in 

proving or disproving a fact at issue
ÁEvidence can also be relevant to 

credibility assessments

ÁDïǈÉéǈïÄ±ǈD×ù±éïÉ¾{ïÙèƷéǈè±éåÙ×éÉ¨ÉÔÉïýǈïÙǈ
objectively summarize all relevant  evidence 
in their report

Relevant Evidence
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Á Connected to the complaint but neither 
inculpatory nor exculpatory and will not be 
relied upon by the Decision-maker
Á Provides background or contextual 

information

ÁMust be provided to the parties and their 
Advisors for review
Á ATIXA recommends providing an 

organized directly related evidence file
Á Decision-maker(s) ultimately determine 

what is relevant, directly related, or neither

Directly Related 
Evidence
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Relevant vs. Directly Related Evidence 
Examples
Relevant Evidence
Á+ÙÖåÔ{É×{×ïƷéǈ­±éªèÉåïÉÙ×ǈÙ½ǈé±ù±è{Ôǈ

voicemails left on their cell phone

Áa±éåÙ×­±×ïƷéǈ{ªªÙó×ïǈÙ½ǈ{×ǈ{ÔÔ±¾±­ǈ
incident occurring during practice

ÁSpecific statements in emails 
between the parties 

Directly Related Evidence
Á+ÙÖåÔ{É×{×ïƷéǈ±×ïÉè±ǈª±ÔÔǈåÄÙ×±ǈª{ÔÔǈ

records for the period in question

Á+Ù{ªÄƷéǈ­±éªèÉåïÉÙ×ǈÙ½ǈÄÙûǈïÄ±ýǈ
manage practices

ÁComplete emails exchanged between 
the parties during the period in 
question
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The party must provide written 
permission to obtain and/or include:
ÁEvidence protected under a legally 

recognized privilege
ÁRecords made or maintained by:
ÁPhysician
ÁPsychiatrist
ÁPsychologist

Privileged and 
Medical Information
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ÁEvidence of the +ÙÖåÔ{É×{×ïƷé sexual predisposition  is never relevant

ÁEvidence of the +ÙÖåÔ{É×{×ïƷé prior sexual behavior is not relevant except: 
ÁIf offered to prove that someone other than the Respondent committed the 

alleged conduct; or 
ÁIf offered to prove consent with respect to prior consent with the 

Respondent

ÁEven if admitted/introduced by the Complainant

Á.Ù±éǈ×Ùïǈ{ååÔýǈïÙǈa±éåÙ×­±×ïƷéǈåèÉÙèǈé±üó{Ôǈ¨±Ä{ùÉÙèǈÙèǈåè±­ÉéåÙéÉïÉÙ×

Relevant Evidence Exclusions
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Collecting and Managing Evidence
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ÁDiscuss the need to preserve evidence with parties and witnesses as soon as feasible 
ÁAsk parties to record names of witnesses and contact information
ÁSave relevant communications in a secure location, not just on a phone/tablet/etc. 

Screenshots
ƨDate stamps

ÁPhotograph/videorecord physical evidence
ƨClothing 
ƨDamaged property
ƨInjuries

Á ÔéÙǈªÙ×éÉ­±èǈåè±é±èù{ïÉÙ×ǈ½Ùèǈ±ùÉ­±×ª±ǈÉ×ǈïÄ±ǈÉ×éïÉïóïÉÙ×ƷéǈåÙéé±ééÉÙ×

Evidence Preservation
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ÁElectronic databases are becoming an industry standard

ÁProperly record and categorize evidence provided to Investigator or TIXC
ÁQuick access (indexed, digitized)
ÁOrganized
ÁRedacted versions and/or descriptions of graphic content
ƨUnredacted version available for viewing

ÁEnsure the evidence is not compromised
ÁEstablishing/maintaining chain of custody
ÁDo not modify evidence in any way, unless the Investigator clearly indicates doing so
ƨExample: renaming an electronic file

Evidence Management
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Store information in secure locations:
ÁElectronic
ÁPassword protection or encryption; multi-factor authentication
ÁLimited access, deadline for access, auditable storage
ÁView or save information on appropriate devices

ÁPhysical 
ÁLocked; limited access

ÁRemove personally identifiable information

ÁCommunicate information storage practices to parties

Managing Sensitive Information

41© 2026 Association of Title IX Administrators

N
O
T F

O
R
 D

IS
TR

IB
U
TIO

N



ÁObtaining law enforcement evidence may not be possible if a case is active

ÁEstablishing an MOU is beneficial
ÁBuild relationships 
ÁUnderstand their process
ÁClarify level of access to law enforcement evidence

ÁObtain documentation about chain of custody
ÁAuthentication efforts
ÁSource of evidence

ÁObtain officer statement or testimony about evidence

ÁBe aware of implications for sharing/releasing law enforcement evidence

Law Enforcement Evidence
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Applying Policy in Investigations

© 2026 Association of Title IX Administrators 43

N
O
T F

O
R
 D

IS
TR

IB
U
TIO

N



ÁKnow what to look for

ÁModels of Proof: the specific elements of each violation

ÁInvestigators collect evidence specific to the alleged policy violations (GATHER)

ÁPolicy language informs appropriate questions
ÁPolicy provisions, definitions, jurisdiction

ÁDecision-makers (DM) use the information gathered in the investigation to 
determine whether all necessary elements are met for each alleged policy 
violation
ÁDMs rely upon Investigators to collect all of the available relevant evidence

Applying Policy in Investigations

44© 2026 Association of Title IX Administrators

N
O
T F

O
R
 D

IS
TR

IB
U
TIO

N



Activity: Applying Policy to 
Investigations
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The intentional touching of the clothed or unclothed genitals, buttocks, groin, 
breasts, or other body parts of the Complainant by the Respondent, without the 
consent of the Complainant, for the purpose of sexual degradation, sexual 
gratification, or sexual humiliation; or the Respondent caused or directed the 
+ÙÖåÔ{É×{×ïƷéǈÉ×ï±×ïÉÙ×{ÔǈïÙóªÄÉ×¾ǈÙ½ǈïÄ±ǈa±éåÙ×­±×ïƷéǈªÔÙïÄ±­ǈÙèǈó×ªÔÙïÄ±­ǈ
genitals, buttocks, groin, breasts, or other body parts, without consent of the 
Complainant, for the purpose of sexual degradation, sexual gratification, or sexual 
humiliation.

Definition: Fondling*

46© 2026 Association of Title IX Administrators

Ž gDs Ʒéǈè±ªÙÖÖ±×­±­ǈ­±½É×ÉïÉÙ×ǈ±×ªÙÖå{éé±éǈïÄ±ǈè±¾óÔ{ïÙèýǈ
definition. Consult with legal counsel before adopting this definition.

N
O
T F

O
R
 D

IS
TR

IB
U
TIO

N



ÁDetermine the policy elements for the fondling definition

ÁUse the elements to develop:
ÁInitial questions for parties
ÁPotential sources of evidence

Activity: 
Applying Policy to Investigations
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ÁThe intentional touching of the clothed or unclothed genitals, buttocks, groin, 
breasts, or other body parts of the Complainant by the Respondent
ÁWithout the consent of the Complainant
ÁFor the purpose of sexual degradation, sexual gratification, or sexual 

humiliation

ÁSèǈïÄ±ǈa±éåÙ×­±×ïǈª{óé±­ǈÙèǈ­Éè±ªï±­ǈïÄ±ǈ+ÙÖåÔ{É×{×ïƷéǈÉ×ï±×ïÉÙ×{ÔǈïÙóªÄÉ×¾ǈÙ½ǈ
ïÄ±ǈa±éåÙ×­±×ïƷéǈªÔÙïÄ±­ǈÙèǈó×ªÔÙïÄ±­ǈ¾±×Éï{ÔéƂǈ¨óïïÙªÑéƂǈ¾èÙÉ×Ƃǈ¨è±{éïéƂǈÙèǈ
other body parts
ÁWithout consent of the Complainant
ÁFor the purpose of sexual degradation, sexual gratification, or sexual 

humiliation 

Model of Proof: Fondling
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Investigating Fondling Allegations
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ATIXA Model Definition:
ÁRefers to conduct that reduces a person to a sexual object, demeans them on the basis 
Ù½ǈé±üƂǈÙèǈåÙèïè{ýéǈïÄ±Öǈ{éǈÉ×½±èÉÙèƂǈéó¨é±èùÉ±×ïƂǈÙèǈÔ{ªÑÉ×¾ǈ­É¾×Éïýǈ¨±ª{óé±ǈÙ½ǈ{ǈå±èéÙ×Ʒéǈ
sex or sexual characteristics

ÁK±ýǈ{éå±ªïéǈÉ×ªÔó­±ǈïÄ±ǈè±­óªïÉÙ×ǈÙèǈÙ¨Ð±ªïÉ½Éª{ïÉÙ×ǈÙ½ǈ{ǈå±èéÙ×Ʒéǈé±×é±ǈÙ½ǈù{Ôó±Ƃǈ×Ùïǈ
just making the person feel embarrassed

ÁMay manifest as:
ÁVerbal
ÁPhysical/Positional
ÁBehavioral/Role-Based
ÁBody-Based

Sexual Degradation
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ÁATIXA suggests the following decisional rubric for assessing when it is reasonable to 
find that the contact in question is NOT for purposes of sexual gratification: 
ÁThe contact can be proven inadvertent
ÁThe contact is for a legitimate medical (or other privileged) purpose and thus is 

conduct for which consent should have been sought and obtained by the provider
ÁThe contact involves a Respondent who is pre-sexual, based on maturity/age (thus 

their intent is not sexual)
ÁThe contact involves a Respondent who cannot developmentally understand 

sexual contact or that their contact is sexual
ÁThe contact is something like butt-slapping on a team and is both minimal and 

unlikely to have sexual motivation or purpose, as shown by the context of the act(s)

Sexual Gratification
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ATIXA Model Definition:
ÁRefers to conduct that causes embarrassment, shame, or loss of dignity through 

sexualized means

ÁSexual humiliation typically involves verbal, physical, or psychological acts that target a 
å±èéÙ×Ʒéǈé±×é±ǈÙ½ǈ­É¾×ÉïýƂǈé±Ô½-worth, or bodily autonomy, while being tied to sexual 
activity, sexuality, or sexual identity

ÁMay manifest as:
ÁVerbal
ÁExposure-Based
ÁSituational
ÁSocial

Sexual Humiliation
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ÁRequires a three-part analysis:
1. Was the touching unwelcome?
2. Was the touching (or attempted touching) intentional?
3. If yes, was the intent of the touching for the purpose of sexual degradation, 

sexual gratification, or sexual humiliation?

ÁWhen the touching is of a non-private body part, the analysis must also consider 
how the contact was sexualized (i.e., sexual in nature) as non-private body parts 
are not inherently sexual

Fondling Analysis
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Aspect Sexual Degradation Sexual Humiliation

Key Distinction
Objectification & dehumanization are 
central

Embarrassment & ridicule are central

Core Focus
Lowering status, stripping away 
respect, or objectifying someone

Shame, embarrassment, ridicule, or 
being made to feel foolish/exposed

Emotional Impact
Creates feelings of worthlessness or 
¨±É×¾ǈƴÔ±ééǈïÄ{×

Creates feelings of shame or 
awkwardness

Verbal Examples
Calling someone demeaning names 
ƟƴéÔóïƂƵǈƴûÄÙè±ƵƠƂǈè±½±èèÉ×¾ǈïÙǈïÄ±Öǈ{éǈ
{×ǈÙ¨Ð±ªïǈÙèǈƴïÄÉ×¾Ƶ

Mocking sexual performance, laughing 
at size or appearance, teasing in 
embarrassing ways

Analysis Considerations
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Aspect Sexual Degradation Sexual Humiliation

Physical 
Examples

Forcing someone to crawl, kneel, or 
serve like a pet; spitting on them as a 
show of dominance

Forcing someone into silly or awkward 
sexual positions, making them act in a 
ridiculous way

Exposure 
Examples

Treating the person as furniture, a tool, 
or a disposable body part

Public nudity or forced sexual exposure 
designed to embarrass

Social Angle
Degradation often emphasizes 
hierarchy, dominance, and loss of 
status

Humiliation often involves ridicule or 
laughter, sometimes in front of 
others/publicly

Analysis Considerations, Cont.
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ÁNot all touching of a private body part is a sexual trespass

ÁMust become skilled at parsing out the policy (i.e., definition of fondling)

ÁIn addition to the three-part intent analysis, there will need to be a thorough 
consent analysis:
ÁThe presence of force may be an indicator of sexual degradation
ÁIncapacity may be a factor when determining sexual humiliation

ÁConsent analysis must be both subjectively and objectively applied

Fondling Considerations for 
Investigators
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Consent Construct
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Consent is: 

Áknowing, 

Ávoluntary, and

Áclear permission 

Áby word or action 

Áto engage in sexual activity

gDs ƷéǈPÙ­±Ôǈ+Ù×é±×ïǈ
Policy Definition
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1. FORCE: Was force used by the Respondent to obtain sexual or intimate 
access?

2. INCAPACITY: Was the Complainant incapacitated?
a. If so, did the Respondent know, or 
b. Should the Respondent have known that the Complainant was 

incapacitated

3. CONSENT: What clear words or actions gave the Respondent permission for 
each specific sexual or intimate act that took place as it took place?

Overview of The Three Questions

59

Note: The intoxication of the Respondent cannot be used as a reason they did not know of the
             +ÙÖåÔ{É×{×ïƷéǈÉ×ª{å{ªÉïý
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Was force used by the Respondent to obtain sexual or intimate access?

Force

60

Physical Violence

ÁHitting, restraint, pushing, kicking, etc.

Threats 
ÁObjective and subjective analysis of the viability of the threat (true threat if public)

Intimidation 
ÁImplied threat that menaces and/or causes reasonable fear

Coercion 
ÁUnreasonable amount of pressure for sexual access (e.g., isolation, frequency, 

intensity, duration)  
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Was the Complainant incapacitated?
ÁIncapacitation:  a state where an individual cannot make rational, reasonable 

decisions because they lack the capacity to give knowing consent
ÁUnable to understand who, what, when, where, why, or how
ÁD×ª{å{ªÉïýǈǭǈÉÖå{Éè±­Ƃǈ­èó×ÑƂǈÉ×ïÙüÉª{ï±­ƂǈÙèǈó×­±èǈïÄ±ǈÉ×½Ôó±×ª±
ÁSituational awareness
ÁConsequential awareness

Incapacity
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ÁWhat was the reason for incapacity?
ÁAlcohol or other drugs (prescription or non-prescription)
ÁMental/cognitive impairment
ÁInjury
ÁAsleep or unconscious

ÁBlackouts are frequent issues
Á)Ô{ªÑÙóïǈǭǈÉ×ª{å{ªÉï{ïÉÙ×ǈƟ{óïÙÖ{ïÉª{ÔÔýƠ
ƨBlackout = working memory is functional; short-term memory not retained
ƨPartial blackout must be assessed as well

ÁAlthough memory is absent in a blackout, verbal and motor skills may still function, 
as may decision-making capacity

Incapacity, Cont.
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ÁSlurred speech
ÁOdor of alcohol on the breath 
ÁShaky equilibrium; disorientation

ÁPassing out/unconsciousness

ÁThrowing up
ÁKnown blackout

ÁOutrageous or unusual behavior (requires prior 
knowledge)

Incapacitation determination is made contextually 
given all the available relevant evidence

Evidence of Incapacity:
Potential Context Clues
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ÁIf the Complainant was not incapacitated, move to the Consent Analysis

ÁIf the Complainant was incapacitated, but:
ÁThe Respondent did not know, AND  
ÁgÄ±ǈa±éåÙ×­±×ïǈûÙóÔ­ǈ×ÙïǈÄ{ù±ǈè±{éÙ×{¨ÔýǈÑ×Ùû×ǈÙ½ǈïÄ±ǈ+ÙÖåÔ{É×{×ïƷéǈ

incapacity = no policy violation, move to Consent Analysis

ÁIf the Complainant was incapacitated, and:
ÁThe Respondent knew it or caused it = policy violation
ÁThe Respondent should have known it (reasonable person) = policy violation
ÁRemember: ïÄ±ǈa±éåÙ×­±×ïƷéǈÙû×ǈÉ×ïÙüÉª{ïÉÙ×ǈª{××Ùïǈ¨±ǈóé±­ǈ{éǈ{ǈ­±½±×é±ǈ

because of the reasonable person standard (though it could mitigate sanctions)

Incapacity Analysis
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ÁDid the Respondent previously know the Complainant?
ÁIf so, was the Complainant acting differently than previous similar situations, 

or out-of-character?

ÁEvaluate what, if anything, the Respondent observed the Complainant 
consuming 
ÁUse a timeline analysis

ÁDetermine if the Respondent provided any substances to the Complainant

Prior Knowledge Construct
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What clear words or actions gave the Respondent permission for each specific 
sexual or intimate act that took place as it took place?
ÁIs there any relevant sexual or intimate pattern or history between the parties?

ÁWhat verbal and/or non-verbal cues were present during any acts or portion of 
the encounter that the parties agree were consensual? Non-consensual?
ÁContemporaneous communication

ÁCritical to gather evidence regarding detailed and specific intimate behaviors

ÁD×ù±éïÉ¾{ïÙèéǈéÙÖ±ïÉÖ±éǈïÄÉ×ÑǈÉïǈÉé×Ʒïǈïè{óÖ{ǈÉ×½ÙèÖ±­ǈïÙǈåèÙ¨±Ƃǈ¨óïǈåèÙ¨É×¾ǈÉéǈ
part of the job ƨ Investigators must probe gently and with tact

Consent Analysis
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Credibility
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ÁCredibility assessments weigh the accuracy and reliability of relevant 
information

ÁPrimary considerations are consistency and corroboration

Á+è±­É¨ÉÔÉïýǈÉéǈ×Ùïǈéý×Ù×ýÖÙóéǈûÉïÄǈ{ǈå±èéÙ×ǈ¨±É×¾ǈƴïèóïÄ½óÔƵǈÙèǈƴÄÙ×±éïƵ
Á ùÙÉ­ǈÖÙè{ÔǈÐó­¾Ö±×ïǈåÄè{é±éǈÉ×ǈè±åÙèïéǈéóªÄǈ{éǈƴÔýÉ×¾ƂƵǈƴÄÙ×±éïƂƵǈ
ƴ­±ª±Éï½óÔƂƵǈƴéÉ×ª±è±Ƶǈ±ïªƇ

ÁEvasion, misleading testimony, or memory errors may impact credibility

ÁAvoid too much focus on non-relevant  information

ÁUse significant caution if relying on demeanor to determine credibility

Credibility Overview
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Corroboration
ÁAligned testimony and/or physical evidence

Consistency
ÁDéǈ{ǈå±èéÙ×Ʒéǈ{ªªÙó×ïǈªÙ×éÉéï±×ïǈÙù±èǈïÉÖ±ƈ

Inherent Plausibility
ÁDoes the explanation make sense?
Á)±ǈª{è±½óÔǈÙ½ǈ¨É{éǈÉ×½Ôó±×ªÉ×¾ǈé±×é±ǈÙ½ǈƴÔÙ¾Éª{ÔƵ

Motive to Falsify
ÁDo they have a reason to lie?

Past Record
ÁIs there a history of similar behavior?

Primary 
Credibility Factors
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